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MINUTES – MARCH 22, 2012
Chairman Hennion called the Planning Board meeting of Thursday, March 22, 2012, to order at 8:05 p.m. in the Municipal Building of the Borough of Totowa.

PRESENT:

Mayor Coiro
Commissioner Campilango
Chairman Hennion 
Councilman  D’Angelo

Vice Chairman Coiro 
Commissioner Festa
Commissioner Paese
Commissioner Vickerilla
Nordan Murphy, PE
Rich Brigliadoro, ESQ 

The clerk read the statement of the meeting as follows: The meeting of the Planning Board to be held on the 22nd day of March 2012 is in accordance with the Schedule of Annual Notice, which is posted, and in accordance with Chapter 231 P.L. 1975 of the State of New Jersey. The agenda for this meeting has been prepared and distributed to the members of the Planning Board and a copy has been on file in the Construction Official’s Office.
ITEM #1
701 Union Acquisition, LLC

Block 173 - Lot 17


Preliminary & Final 

701 Union Blvd.


(continued)




Major Site Plan Approval

Mr. Philip Morin, attorney for the applicant appeared giving a brief overview from the last Planning Board meeting and provided a photo of the proposed enclosure for the back-up generators – marked as Exhibit 9A.

Mr. McInerney, PP gave testimony as to the four ancillary “c” variances that the applicant is requesting, driveway width, parking in front yard setback, clearing and installation of a fence within the buffer and minimum side yard setback.   Mr. McInerney also addressed the Board Engineer’s comment in regard to the Totowa Borough Code Section 415-125 permitting only one principal structure on a lot except for related buildings forming one principal use.  Mr. McInerney stated that all of the structures constitute one principal use, and thus, no variance is required from this section of the Ordinance.  

Mr. McInerney stated that the applicant was seeking ancillary “c” variance relief under the Municipal Land Use Law pursuant to N.J.S.A. 40:55D-70(c)(2), also known as a flexible “c” variance.  He also reviewed with the Board N.J.S.A. 40:55D-2 of the Municipal Land Use Law.  In regard to the positive criteria for granting variance relief, Mr. McInerney stated that the Applicant satisfied N.J.S.A. 40:55D-2, sections (a), (b) and (g).  The Planner stated that the approval of the application would (a) promote the general welfare ; (b) secure safety from natural and man-made disasters by providing a back-up data system ; and (g) provide  appropriate locations for a variety of commercial uses.  Mr. McInerney also stated that the applicant satisfied the negative criteria for granting variance relief and found that the relief could be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan or zoning ordinance.  He concluded that the negative criteria was met in this instance for various reasons including, but not limited to, the applicant implementing sound attenuation measures so as to be in 
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conformance with the State regulations for noise, in-fill planting of evergreens and related vegetative buffers to buffer the nearby residential areas, improving stormwater management on the site from its existing conditions, all of which led  Mr. McInerney to conclude that the benefits of granting the variance relief outweigh the detriments. 

Patricia Ruskan testified in regard to the water issue and stated that it was her opinion that in July 2012, the Borough of Totowa could endorse a water main extension permit to be submitted to the NJDEP.  She also stated that the water main would be extended from Adams Drive to the site.

A motion was offered by Commissioner Campilango and seconded by Commissioner Festa to open the public portion of the meeting.


All in favor………8-0







Tape 7 - 781

Mr. Robert Monteyne expressed his concerns regarding noise to residential properties.
Mr. Nabarino of 18 Melissa Drive again expressed his concerns regarding the proposed retention basin, water table and drainage improvements. Mr. Nabarino also expressed his concerns about the noise from the generators.

A motion was offered by Commissioner Campilango and seconded by Commissioner Festa to close the public portion of the meeting.


All in favor………8-0


Tape 7 - 1314
The Planning Board Attorney made the following statement:

The Applicant, 701 Union Acquisition, LLC, seeks preliminary and final site plan approval, as well as bulk or dimensional variances and waiver relief in connection with an application to construct a data center at 701 Union Boulevard, Totowa, New Jersey, at property known and designated as Lot 17 in Tax Block 173 on the Tax and Assessment Map and the Borough of Totowa.  


The Applicant requires variance relief for:


1.
Driveway width, where the maximum permitted driveway width is 36 feet and the 

Applicant proposes 44 feet. 


2.
Parking within the required front yard setback.  


3.
Side yard setback where a 100 feet minimum side yard setback is required and 


75.28 feet is currently existing and proposed.  Thus there is no change.


4.
The Applicant proposes site clearing and the installation of a chain link fence 


within the 100 foot buffer adjacent to the residential zone.


In addition, the Applicant requires the following submission waivers in connection with the application: The Applicant must show the location of all structures within 200 feet of the property (not all structures shown), and the Applicant must show contours within 200 feet of the property and not all contours are shown.  

Under the law in New Jersey, there are certain fundamental elements of a development application.  They have been identified under the law as stormwater management or drainage, sewerage disposal and water supply.  They are considered fundamental elements of a development plan because they may have such a pervasive impact on the public health and welfare in the community that they must be resolved at least as to feasibility of specific proposals or solutions before preliminary approval is granted.  The law in New Jersey under various cases, including Field v. Mayor and Council of the Township of Franklin, states that if an applicant fails to provide sufficient information on the fundamental elements of his plan, preliminary approval should be denied.  
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First as to sewer capacity:   The Applicant has provided testimony that the Borough’s existing facilities can accept the proposed sanitary sewer flows.

Secondly, as to stormwater:  The Applicant has submitted a stormwater management design and supplemented with testimony that the proposed development can comply with the Borough’s Stormwater Control Ordinance.
Thirdly, the Applicant must prove that there is an adequate water supply to service the within project.  The Applicant’s testimony is that the proposed use of the property as a data center requires the use of a significant amount of water.  The Applicant’s Engineer, Ms. Ruskan, testified that approximately 291,000 gallons per day of water will be needed with regard to this project.   The Board should also be aware that on December 19, the Totowa Water Department received a letter from the Department of Environmental Protection of the State of New Jersey in regard to water capacity within the Borough of Totowa.  I would note that the Board Engineer, in his review reports of January 11 and March 6, also references the report from the DEP.  That letter was also provided to the Applicant’s professionals.  The DEP letter confirms that there is insufficient firm capacity to supply future development.  More specifically, the letter states in relevant part that “the Bureau will not accept any applications for water main extension or connection permits to the existing system with an associated demand without adequate water supply.”  This means that at this time, the Borough does not have sufficient water supply to meet this Applicant’s needs.  The Board Engineer has previously represented in his March 6, 2012, review report that the Planning Board cannot consider an approval of the application until the feasibility of obtaining water to meet the design demand is verified.  At this point, it does not appear that the Applicant has been able to demonstrate that there is sufficient water available for the intended use and development of this site.  Therefore, if the Board finds that the Applicant has not resolved, at least as to the feasibility of specific proposals or solutions for water supply and capacity, the Board does not have to grant preliminary approval.  In this case, the Applicant not only seeks preliminary site plan approval but final site plan approval as well.
MLUL - N.J.S.A. 40:55D-22 Conditional Approvals

Under the Municipal Land Use Law, a Planning Board or a Zoning Board may grant an approval of an application with conditions that are subject to outside agency approvals such as the New Jersey Department of Transportation, a County Planning Board, Soil Conservation District or even the New Jersey Department of Environmental Protection.  In this case, the Applicant is requesting that the Board grant approval of this application and make it contingent upon the NJDEP issuing the appropriate permitting for a water main extension.  However, that is not the sole issue that we are dealing with in this case.  The letter from the DEP dated December 19, 2011, confirms that there is not enough firm capacity for any future development in the Borough of Totowa.  Simply put, the Borough does not have water to meet the needs of this project.  As a result, it is my opinion that the Applicant’s reliance upon Section 22 Conditional Approvals of the Municipal Land Use Law is therefore misplaced under the facts of this case.  

The Planning Board Engineer made the following statements:
1. The Applicant is requesting the variances and waivers as noted by the Board Attorney.  The Applicant has provided testimony regarding the nonconformities.

2. The Applicant’s testimony addressing our review comments regarding the traffic impact study, sound impact evaluation/ assessment and site plan should be considered by the Board.  We note that plan revisions and supplemental data will be required to satisfy the review comments and any comments from the Board.
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3. As noted during testimony, due to the deficiency in firm capacity, the Borough cannot supply the amount of water required by the Applicant for the proposed development.  

· The Applicant has testified as to the potential to complete a water main extension to serve the proposed development. 
· The Applicant has provided testimony that the work is to be completed in phases, and has stated that the water demand for the initial phase can be met by the existing service; however, the Applicant is requesting approval for full build-out via Preliminary and Final Site Plan application. 
· The feasibility of obtaining water to meet the demand for the cooling system is critical to this application.  Until the firm capacity deficiency is resolved, the Borough cannot supply enough water to meet the ultimate demand of the proposed development.
· The plans do not show any proposed water main extension improvements and there is no documentation submitted verifying that the firm capacity deficiency is resolved (or is in the process of being resolved).

In consideration of the above, it is our opinion that the Planning Board cannot consider an approval of the application until the feasibility of obtaining water to meet the design demand is verified to the satisfaction of the Board.

After a discussion, a motion was offered by Commissioner Campilango and seconded by Commissioner Festa  to deny the application as presented. This denial will be memorialized in a Resolution at a future date:


Eight agreed on a roll call vote……….8-0



Tape 7 – 3116
ITEM #2

Amber Social, LLC



Block 174 - Lot 12


Minor Site Plan 

195 Route 46 West.



Certificate of Use

Attorney for the applicant requested that this application be withdrawn

A motion was offered by Commissioner Campilango and seconded by Commissioner Festa to have this application withdrawn.


Eight agreed on a roll call vote……….8-0



Tape 7 – 3491

ITEM #3
China Town Express



Block 39 - Lot 1


Minor Site Plan 

169 Union Blvd.



Certificate of Use

Mr. Robert Monteyne, property owner and the applicant appeared requesting approval to occupy 1,100 sq. ft. of space to operate a take-out/delivery only Chineese Resturant.  There will be a text change only to the existing sign.
Chairman Hennion read a letter of intent into the record. The anticipated hours of operation will be seven day per week from 11:00 am to 10:00 pm and there will be two employees. Shared on site parking is provided by the landlord.
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A motion was offered by Commissioner Campilango and seconded by Commissioner Festa to approve the application for occupancy as presented. This approval is subject to and contingent upon the following conditions and will be memorialized in a Resolution at a future date:

1. The construction of internal partitions, exits, entrances and fire safety devices are subject to and require the approval of the fire sub-code official, the fire inspector and the building inspector.

2. The applicant will supply the Chief of Police with an emergency contact list and will also obtain the approval of the Police Chief in regards to all alarms and security devices.

3. There will be no outside storage of equipment/materials. 

4. There will be a text change only to the existing sign.
5. The anticipated hours of operation will be seven days per week 11:00am to 10:00pm and there will be two employees.

6. The landlord has provided shared on site parking. 





Eight agreed on a roll call vote………8-0


Tape 7– 3527
ITEM #4
Nail Cafe 



Block 96 - Lot 1



Minor Site Plan 

179 Union Blvd

change of ownership

Certificate of Use

Kwang Lim Yang, the applicant, appeared requesting approval to occupy 600 sq. ft. for the continued use of a manicure/pedicure/waxing business. The applicant intends to use the existing canopy sign and the “Open” sign.  Two signs will be eliminated from the window. This is change of owner only.
Chairman Hennion read a letter of intent into the record. The anticipated hours of operation will be Monday thru Saturday from 9:00 am to 8:00 pm and Sunday from 10:00am to 6:00pm. There will be two employees.
A  motion was offered by Commissioner Campilango and seconded by Commissioner Festa to approve the application for occupancy as presented. This approval is subject to and contingent upon the following conditions and will be memorialized in a Resolution at a future date:

1. The construction of internal partitions, exits, entrances and fire safety devices are subject to and require the approval of the fire sub-code official, the fire inspector and the building inspector.

2. The applicant will supply the Chief of Police with an emergency contact list and will also obtain the approval of the Police Chief in regards to all alarms and security devices.

3. There will be no outside storage of equipment/materials. 
4. The applicant will use the existing signs. 
5. The anticipated hours of operation will be Monday thru Saturday from 9:00 am to 8:00 pm and Sunday from 10:00am to 6:00pm. There will be two employees.
6. All previously approved conditions will remain in affect.






Eight agreed on a roll call vote………8-0

Tape 7– 3928
ITEM #5
W. Engineering PC


Block 174 - Lot 12



Minor Site Plan 

205 Route 46 West



Certificate of Use

Mr. Douglas Wen, PE, appeared requesting approval occupy 543 sq. ft. of office space for his Mechanical/Electrical Design Engineering operation. 
Chairman Hennion read a letter of intent into the record. The anticipated hours of operation will be Monday thru Friday from 9:00 am to 6:00 am. There will be three employees.  The landlord has allocated three parking spaces for this tenant.
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Mr. Douglas Wen, PE testified as to the nature of the business and indicated that there would be a directional sign on the lobby marquee and on the office door only.

A motion was offered by Commissioner Campilango and seconded by Commissioner Festa to approve the application for occupancy as presented. This approval is subject to and contingent upon the following conditions and will be memorialized in a Resolution at a future date:

The construction of internal partitions, exits, entrances and fire safety devices are subject to and require the approval of the fire sub-code official, the fire inspector and the building inspector.

1. The applicant will supply the Chief of Police with an emergency contact list and will also obtain the approval of the Police Chief in regards to all alarms and security devices.
2. There will be no outside storage of equipment/materials. 

3. There will be a directional sign only.

4. The anticipated hours of operation will be Tuesday thru Saturday from 8:00 am to 4:00 am. 
5. The landlord has allocated three parking spaces for this tenant.






Eight agreed on a roll call vote………8-0


Tape 7– 4340

A motion was offered by Commissioner Campilango and seconded by Vice Chairman Coiro to approve the Planning Board Minutes of February 23, 2012 as prepared.






Seven agreed on a roll call vote………7-0





Commissioner Festa abstained

Tape 7– 4450
A motion was offered by Commissioner Campilango and seconded by Vice Chairman Coiro to approve the Planning Board Minutes of March 8, 2012 as corrected.






Seven agreed on a roll call vote………7-0





Commissioner Festa abstained

Tape 7– 4475
RESOLUTIONS: 
A motion was offered by Commissioner Campilango and seconded by Vice Chairman Coiro to approve the resolution for Nutrition Zone-Blk 145-Lot 13 as presented. 



Seven agreed on a roll call vote……….7-0



Tape 7 – 4538
A motion was offered by Commissioner Campilango and seconded by Vice Chairman Coiro to approve the resolution for MJ’s Nutrition Center-Blk 40-Lot 20 as presented. 



Seven agreed on a roll call vote……….7-0



Tape 7 – 4598
A motion was offered by Commissioner Campilango and seconded by Vice Chairman Coiro to approve the resolution for Barking Lot-Blk 147-Lot 1 as presented. 



Seven agreed on a roll call vote……….8-0



Tape 7– 4616
VOUCHERS:
A motion was offered by Commissioner Campilango and seconded by Commissioner Festa to approve a series of vouchers for Alamo Engineering Professional services as listed below:


Invoice 066000 Meeting Attendance (thru 2/15/12) in the amount of $380.00


Invoice 066028 Holy Sepulcher in the amount of $379.85


Invoice 066001 50 Madison Ave in the amount of $116.25


Invoice 066002 ECI Edge- Blk 179-Lot 2.04 in the amount of $224.85


Invoice 066003 701 Union Acquisition, LLC Blk 173-Lot 17 in the amount of $891.25



Eight agreed on a roll call vote………8-0



Tape 7 - 4683
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A motion was offered by Commissioner Campilango and seconded by Commissioner Festa to approve a series of vouchers for Weiner Lesniak, LLP Professional services as listed below:


Invoice 149677 TOT-660E 701 Union Acquisition, LLC Blk 173-Lot 17 in the amount of $304.00


Invoice 149678 TOT-663E Bagels By The Bridge Blk 16-Lot 10 in the amount of $190.00



Eight agreed on a roll call vote………8-0



Tape 7 - 4743
There being no other business, a motion was offered by Commissioner Campilango and seconded by Commissioner Festa to adjourn the meeting.


All in favor………8-0


Tape 7 - 4776
Respectfully submitted,


                                                                 Pete Campilango, Secretary


Patricia Paulson                                                                                                                                                 

Planning Board Clerk                                                                                                   Date Approved                                                                                              

